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Affidavlt of Mailing

Davld Parchuck, being duly sworn, deposes and says that he l-s an employee
of the State Tax ConrmLsslon, that he is over 18 years of age, and that on the
2Lst day of August,  1985, he served the within not ice of Decision by cert l fLed
mail  upon Sajen Restaurant,  Inc.,  the pet i t ioner ln the wlthln proceedlng, bY
encloaing a true copy thereof in a securely sealed postpald wrapper addreeeed
as foLlows:

Sajen Restaurant,  Inc.
c/o Corwin
195 - 608 Peck Avenue
Fresh Meadow, NY 11365

and by depositlng same enclosed
post office under the exclusive
Service !il ithtn the State of New

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me thls
2lst  day of August,  1985.

L74

ln a postpaid properJ-y addressed wrapper ln a
care and custody of the Unlted States Postal
York.

that the said addressee ls the petitioner
forth on said wrapper is the last known addreee

nister



S T A T E  O F  N E W  Y O R K
S T A T E  T A X  C O M M I S S I O N

A L B A N Y ,  N E W  Y O R K  L 2 2 2 7

August  21,  1985

SaJen Restaurant,  Inc.
c/o Corwin
L95 - 608 Peck Avenue
Fresh Meadow, NY 11365

Gentlemen:

Please take notlce of the Declsion of the State Tax ConrnissLon enclosed
herewl-th.

You have now exhausted your right of review at the admlnietrative level.
Pursuant to sectlon(s) 1138 of the Tax Lav, a proceedlng in court to revielt an
adverse decision by the State Tax Comisslon nay be instl"tuted only under
Artlcle 78 of the Civtl Practice Law and RuLes, and must be commenced ln the
Supreme Court of the State of New York, ALbany Countlr withln 4 months fron the
date of this not ice.

Inquiries concerning the computatlon of tax due or refund allowed ln accordance
with this declslon may be addressed to:

NYS Dept. Taxation and Fl"nance
Law Bureau - Lttlgatlon Unlt
Buil-ding /19, State Campus
Albany, New York L2227
Phone ll (518) 457-2070

Very truly yours,

STATE TAx COMMISSION

Peti t ioner I  s Representat lve
Herbert R. Reimann
3000 Marcus Ave.
Lake Success, NY LL042
Taxing Bureauts RepresentatLve



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petl"tion
of

SaJen Restaurant,  Inc.

for Redeterml"nation of a Deficiency or for
of Corporation Franchlse Tax under ArticLe
of the Tax Law for the Fiscal Years Ended
Deeember  31 ,  1979 and December  31 ,  1980.

Refund :
9-A

In the Matter of the Pet i tLon
o f

Sajen Restaurant,  Inc.

for Revlsion of a Determl-nation or for Refund of
Sales and Use Taxes under Artlcles 28 and 29 of
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through February 28, 1981.
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o f

Martin Corwl"n

for Redeterninatl"on of a Deficiency or for Refund
of Personal Income Tax under Artl.cle 22 of the Tax
Law and Chapter 46, Tltle T of the Adninl"stratlve
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and 1980.

In the Matter of the Pet l t lon
o f
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Affldavlt of Maillng

David Parchuck, being duly sworn, deposes and says that he l-s an employee
of the State Tax Conrmisslon, that he is over 18 years of age, and that on the
21st day of August,  1985, he served the withln not ice of Decislon by certLf led
mail upon SaJem Restaurant, Inc.r the petitloner ln the wlthln proceeding' bY
enclosl,ng a true copy thereof Ln a securely seal-ed postpaid $rapper addressed
as fol lows:

Sajem Restaurant,  Inc.
c/o Corwin
L95-608 Peck Avenue
Fresh l"leadows, NY 11365

and by deposttl"ng same enclosed
post offlce under the excluslve
Service wlthln the State of New

ln a postpald properly addressed wrapper ln a
care and custody of the United Statee Postal
York.

That deponent further says that the said addressee is the Petl.tloner
hereln and that the address set forth on said rilrapper l"s the last knoliln address
of the pet l t ioner.

Sworn to before me this
2Lst day of August,  1985.

Pursuant to
nister oaths

Law sect iora 174
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August  21,  1985

SaJen Restaurant,  Inc.
c/o Corwin
195-608 Peck Avenue
Fresh Meadows, NY f1365

Gentlemen:

Pl-ease take notice of the Decision of the State Tax Cornnission enclosed
herewlth.

You have now exhausted your rlght of revlew at the admlnl"strative level.
Pursuant to section(s) 1090 of the Tax Law, a proceedlng in court to revlew aD
adverse decision by the State Tax Commlsslon may be lnstituted only under
ArtlcLe 78 of. the Clvll Practl-ce Law and Rul-esr and must be comenced ln the
Supreme Court of the State of New York, Albany Countyr nithin 4 months from the
date of this not ice.

Inqulries concernlng the computation of tax due or refund allowed ln accordance
with thls decislon uay be addressed to:

NYS Dept. Taxatlon and Fl-nance
Law Bureau - Lltlgatlon Unit
Buil-dlng #9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc3 Pet i t ionerrs Representat ive
Ilerbert R. Reimann
3000 Marcus Ave.
Lake Success, NY LI042
Taxing Bureaurs Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the l' latter of the Petition
o f

Sajem Restaurant,  Inc.

for Redeterminat,ion of a Deficlency or for
of Corporation Franchise ?ax under Article
of the Tax Law for the Flscal Years Ended
December  31 ,  1979 and Decenber  31 ,  1980.

Refund :
9-A
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o f
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Aff idavtt  of  Mai l tng

David Parchuck, belng dul-y sworn, deposes and says that he ls an enployee
of the State Tax Cornml-sslon, that he ls over 18 years of age, and that on the
2lst  day of August,  1985, he served the wlthln not ice of Declsion by cert i f led
mall upon Martin Corwln, the petitl"oner in the wtthln proceedlng, by encloelng
a true copy thereof in a securely sealed postpaid wrapper addressed as followe:

Martin Corwin
195-60 B Peck Ave.
Fresh Meadows, NY 11365

and by depositing same enclosed in a postpald properLy addressed wrapper ln a
post office under the exclusLve care and custody of the Unl"ted States Postal
Servlce within the State of New York.

That deponent further says that the said addressee ls the petitloner
herein and that the address set forth on sal.d wrapper ls the laet knolcn addreee
of the pet i t ioner.

Sworn to before me thl-g
21s t  day  o f  Augus t ,  1985 .

nl"ster oaths
pursuant to Law sect lon 174
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August  21,  1985

Martln Corwl"n
195-60 B Peck Ave,
Fresh Meadows, NY 11365

Dear Mr. Corwin:

Please take notice of the Decision of the State Tax Co r isslon enclosed
herewl-th.

You have now exhausted your right of revlew at the administrative level.
Pursuant to section(s) 690 & I3l2 of the Tax Law and Chapter 46' Tltle T of
the Adninlstrative Code of the Ctty of New York, a proceeding ln court to
revlew an adverse decislon by the State Tax Conmissl.on may be lnstltuted onl-y
under Article 78 of the civll Practice Law and Rulesr aod must be co"rmenced in
the Supreme Court of the State of New York, Albany County, withl.n 4 months from
the date of this not l -ce.

Inquiries concernlng the computation of tax due or refund aLlowed ln accordance
wlth thls decislon may be addressed to:

NYS Dept. Taxatlon and Flnance
Law Bureau - Litigatlon Unit
Buil-ding ll9, State Campus
Albany, New York 12227
Phone #  (518)  457-2O7O

Very truly yours,

STATE TN( COMMISSION

Peti t loner I  s Representat lve
Ilerbert R. Reimann
3000 Marcus Ave.
Lake Success, NY LL042
Taxing Bureaurs Representative

c c :



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t l .on
o f

SaJen Reetaurant,  Inc.

for Redeternlnation of a Deficlency or for
of Corporation Franchise Tax under Artlcl-e
of the Tax Law for the Fiscal- Years Ended
December 31, L979 and Decenber 31, 1980.

Refund
9-A

In the Matter of the PetitLon
o f

SaJen Restaurant,  Inc.

for Reviston of a Determlnatl"on or for Refund of
Sales and Use Taxes under Artlcles 28 and 29 of
the Tax Law for the Period December 1, L979
through February 28, 1981.

In the Matter of the Petltlon
o f

Martin Corwin

for Redetermlnation of a Defictency or for Refund
of Personal lncome Tax under Article 22 of the Tax
Law and Chapter 46, Tltle T of the Administrattve
Code of the Clty of New York for the Years 1979
and 1980.

In the Matter of the Petltlon
of

Theodore & Dorothy Corwin

for Redeterminatlon of a Deflclency or for Refund
of Personal Income Tax under Article 22 of the Tax
Law and Chapter 46, Tltle T of the Adninistrative
Code of the Clty of New York for the Years 1979
and 1980.

State of New York :

County of Albany :

AFFIDAVIT OF MAILING



Page 2
Afftdavit of Mailing

David Parchuck, betng duly sworn, deposes and says that he ls an employee
of the State Tax Conrml"sslon, that he Ls over 18 years of age, and that on the
21st day of August,  1985, he gerved the withln not l-ce of Declel .on by cert l f led
nall upon Theodore & Dorothy Corwl-n, the petltionere ln the wlthin proceedlng,
by enclosing a true copy thereof in a securely seal-ed postpald wrapper
addressed as fol lows:

Theodore & Dorothy Corwin
1755 Ocean Pkwy.
Brooklyn, NY LI223

and by depositlng same enclosed in a postpaid properly addressed wrapper ln a
post office under the exclusl-ve care and custod,y of the United States Postal
Servtce wlthin the State of New York.

That deponent further says that the sal"d addressee ts the petitLoner
hereln and that the address set forth on said nf,apper Ls the Last known address
of the pet i t ioner.

Sworn to before ne this
21s t  day  o f  August ,  1985.

pursuant to Tax Law sectlon 174
ist,er oat



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
o f

SaJen Rest,aurant, Inc.

for Redetermination of a Deficlency or for
of Corporation Franchlse Tax under Artl.cl-e
of the Tax Law for the Flscal Years Ended
December  3L ,  1979 and December  31 ,  f980.

Refund :
9-A

In the Matter of the Petltion
o f

Sajem Restaurant,  Inc.

for Revislon of a Deternination or for Refund of
Sales and Use Taxes under Articl-es 28 and 29 of
the Tax Law for the Period December 1, L979
through February 28, 1981.

In the Matter of the Pet i t ion
o f

Martln Corwin

for Redeterminatlon of a Deftciency or for Refund
of Personal Income Tax under Article 22 of the Tax
Law and Chapter 46, TitLe T of the AdnLnistrative
Code of the Clty of New York for the Years 1979
and 1980.

In the Matter of the Petition
o f

Theodore & Dorothy Corwln

for Redeterminatlon of a Deftciency or for Refund
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Code of the City of New York for the Years 1979
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Affldavit of Mail-lng

David Parchuck, being duly sworn, deposes and says that he ls an employee
of the State Tax Conmission, that he is over 18 years of age, and that on the
21st day of August,  1985, he served the wLthln not lce of Declelon by cert i f led
mail upon Herbert R. Reimann, the representative of the petitionere ln the
within proceeding, by encloslng a true copy thereof in a securely Bealed
postpald nrapper addressed as fol lows:

Ilerbert R. Reimann
3000 Marcus Ave.
Lake Success, NY II042

and by deposltlng same enclosed ln a postpald properLy addreseed wrapper ln a
post offlce under the excLuslve care and custody of the Unl"ted States PostaL
Servlce within the State of New York.

That deponent further says that the said addressee ls the representative
of the petitioner hereln and that the address set forth on sald nrapper ls the
last knosrn address of the representative of the petitioner.

Sworn to before ne this
21s t  day  o f  August ,  1985.

nister oaths
pursuant to Tax Law sect lon L74
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August 21, 1985

Theodore & Dorothy Corwl"n
1755 Ocean Pkwy.
Brooklyn, NY LI223

Dear Mr. & Mrs. Corwln:

Pl-ease take notlce of the Declsion of the State Tax Cornmission enclosed
herewlth.

You have now exhausted your right of revlew at the adninlstrative level.
Pursuant,  to sect ion(s) 690 & 1312 of the Tax Law and Chapter 46r Ti t le T of
the Adninistratl"ve Code of the City of New York, a proceeding in court to
revlew an adverse decislon by the State Tax Commission may be lnstituted only
under Artl.cLe 78 of the Civl-l Practlce Law and Rules, and must be conrmenced tn
the Supreme Court of the State of New York, Albany Countyr within 4 months from
the date of this not ice.

Inquirl-es concerning the computation of tax due or refund allowed in accordance
with thls decision may be addressed to:

NYS Dept. Taxation and Flnance
Law Bureau - Llttgation Unit
Building /19, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly youre,

STATE TAX COMMISSION

Peti t ioner I  s Representat ive
Herbert R. Reinann
3000 Marcus Ave.
Lake Success, NY LL042
Taxing Bureauf s Representative

c c :



STATE OF NEI,T YORK

STATE TAX COMMISISON

In the l"fatter of the Petitlon

o f

SAJEM RESTAUMNT, INC.

for Redeterminat ion of a Def ic iency or for
Refund of Corporatlon Franchise Tax under
Art lc le 9-A of the Tax Law for the Fiscal Years
Ended December 31, 1979 and December 31, 1980.

In the Matter of the Pet i t ion

o f

SAJEM RESTAURAUT' INC.

for Revlsion of a Determlnatlon or for Refund
of Sales and Use Taxes under Art ic les 28 and
29 of the Tax Law for the Period December 1,
1979 through February 28, 1981.

In  the Mat ter  of  the Pet i t ion

MARTIN CORWIN

for RedetermLnation of a Def ic iency or for
Refund of Personal Income Tax under Arttcle 22
of the Tax Law and Chaptet 46' Title T of the
Admlnistrative Code of the City of New York
for the Years L979 and, 1980.

In the Matter of the Pet l t lon

THEODORE AND DOROTIIY CORWIN

for Redeterninat ion of a Def ic lency or for
Refund of Personal Income Tax under Article 22
of the Tax Law and Chapter 46, Tit,le T of the
Administratlve Code of the Clty of New York
for the Years 1979 and 1980.

DECISION
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Peti t loner,  SaJem Restaurant,  Inc. c/o Corwin, 195-608 Peck Avenue, Fresh

Meadows, New York 11365, f l led a pet l t ion for redeterminat ion of a def ic lency

or for refund of corporation franchise tax under Article 9-A of the Tax Law for

the f lscal  years ended Deeember 31, 1979 and December 31, 1980 (Ft le No.

49095),  and a pet l t lon for revlslon of a determlnat ion or for refund of sales

and use taxes under Articles 28 and 29 of the Tax Law for the perlod December 1r

L979 through February 28, 1981 (Fl le No. 44597).

Petltioner, I"lartin Corwin, 195-608 Peck Avenue, Fresh Meadows' New York

11365, f i led a pet i t lon for redeterminat lon of a def lc lency or for refund of

personal lncome tax under Article 22 of the Tax Law and Chapter 46, TLtLe T

of the Adninistrative Code of the Clty of New York for the years 1979 and 1980

(Fi le No. 43292).

Petittoners, Theodore and Dorothy Corwin, 1755 Ocean Parkway, Brooklyn'

New York I I223, f i led a petLt ion for redeterninat ion of a def lc iency or for

refund of personal lncome tax under Article 22 of the Tax Law and Chaptet 46,

Title T of the Adminlstrative Code of the City of New York for the years 1979

and 1980 (F11-e No. 43240).

A consolidated hearlng was hel-d before Daniel J. RanalLi, Hearlng 0fficer,

at the offlces of the State Tax Convmission, Two World Trade Center, New York'

New York, on May 7, 1985 at 1:15 P.M. Pet i t toners appeared by l lerbert  R.

Reimann, C.P.A. The Audtt  Divis lon appeared by John P. Dugan, Esg. (Lawrence

A. Ner+iman, Esq. of counsel) .

ISSUE

Wtrether the Audlt DlvLsion properly determlned petltlonerst addltlonal-

personal, lncone, corporatlon franchise and sales and use taxes due.
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FINDINGS OF FACT

1. 0n February 28, 1983, as the result  of  a f ie ld audlt ,  the Audlt

DivLsl.on Lssued two notices of deficiency pursuant to Article 9-A of the Tax

Law agalnst pet l t loner SaJem Restaurant,  Inc. (r 'Sajem").  The f i rst  was in the

amount  o f  $2 ,282.00  pJ-us  ln te res t  o f  $874.00  fo r  a  to ta l  due o f  $3 , tS6.00  fo r

the flscal year ended December 31, L979. The second was Ln the amount of

$2rL20.00  p lus  in te res t  o f  $632.00  fo r  a  to ta l  due o f  $2 ,752.00  fo r  the  f l sca l

year ended December 31, 1980.

2. 0n May 4, 1983, the Audlt  Divls ion issued a Not ice of Determinat ion

and Demand for Paynent of Sales and Use Taxes Due agalnst Sajem in the amount

o f  $1 ,863.00  p lus  J .n te res t  o f  $580.05  fo r  a  to ta l -  due o f  $2 '443.05  fo r  the

perlod December 1, 1979 through Februaty 28, 1981.

3. On March 16, 1983, the Audit  Dlvis ion lssued a Not lce of Def ic iency

agalnst petltioner Martin Corwin for personaL lncome tax due ln the amount of

$2 ,342.00  p l -us  pena l ty  o f  $378.00  and in te res t  o f  $696.36  fo r  a  to ta l  due o f

$3,416.36 for the years 1979 and 1980. On the same date, the Audlt  Dlvls ion

issued a Notice of Deflciency against petltloners Theodore and Dorothy Corwln

for personal income tax due in the amount of $2,609.00 pJ-us penalty of $130.00

and lnterest of  $739.77 for a total  due of $3,478.77 for the years 1979 and

1 9 8 0 .

4. Petitioners llartln Corwin and Theodore Corwln were the officers and

stockhoLders of Sajem, a corporation which operated a coffee shop Ln New York

City under the name of Coffee Cup East. The Audit Divislon comrnenced an audlt

of llartln Corwints Lncome tax returns for 1979 and 1980 uslng the source and

application of funds audit method. The auditor analyzed ll,artin Corwlnrs checklng

accounts, savings accounts and federal tax returns. His analysts revealed a



.  a D  t

cash aval labi l t ty shortage of $14,038.00 fot 1979 and $81228.0O for 1980. The

audltor then commenced a similar audit of Theodore and Dorothy Corwin for the

same years and found a cash avai labi l i ty shortage of $13,469.00 for 1979 and

$ 1 2 , 7 4 7 . 0 0  f o r  f 9 8 0 .

5. The audltor also audlted the books and records of Sajem and, except

for a small discrepancy, found them to be in conformlty with the corporate tax

returns f l led by SaJem. However,  s ince there was no indicat lon that el ther

Martln Corwin or Theodore Corwin had income from a source other than Sajem, the

auditor deemed the cash shortages of each offlcer to be constructlve dl.vldends

from Sajem. As a result ,  the auditor adjusted SaJents Lncome by adding the

conbined shortages of each off icer for each year for a total  adJustnent of

$27,507.00  fo r  1979 and $201975.00  fo r  1980 fo r  corpora t ion  f ranch ise  tax

purPoses .

6. A1l-  of  SaJemrs income was derived from taxable sales; therefore, the

additlonal income for corporatlon franchlse tax purposes lilas deemed to be

additlonal- taxable sales which were applled to sales tax quarters falling

withln the years in lssue. Sales tax was assessed onJ-y for those quarters

which were stll-l wlthln the perlod of l-lnttations for assessment. The resulting

addit lonal sales amounted to $23,268.00 for said quarters.

7. At the hearing, evidenee was submitted Lndicating that ln 1979 Martln

Corwin and his wife cel-ebrated their 25th weddLng annlversary at a eurprise

party at which t ine they received $1,550.00 ln cash gi f ts.  Thls amount waa not

lncLuded as a source on audit. Martin Corwin also had two vacatlon club

accounts whlch were funded by aut,omatic deductions from deposits to his checking

account.  The amounts recelved from these clubs were $11500.00 and $11200.00'

respec t lve ly ,  fo r  L979 and $1 ,500.00  and $1 ,100.00 ,  respec t ive ly r  fo r  1980.
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These amounts were not lncluded as sources for either year. Additlonally, ln

1980 Mart in Corwinrs wlfe had her salary checks deposlted dlrect l -y to her

checking account by her employer. She would then transfer these funds by check

to a second checklng account which she preferred to use. The audl.tor Lncl-uded

al l  of  such transfer checks as sources except for two checks total l lng $1r200.00.

At the hearing, cancelled checks were exhibited indlcatlng that two such

additlonal checks had been written to transfer funds. Thus the total addltional

sources of income demonstrated by Mart in Corwin were $4r250.00 for 1979 and

$ 3 , 8 0 0 . 0 0  f o r  1 9 8 0 .

8. With respect to pet i t ioners Theodore and Dorothy Corwl.n '  evldence

submltted indlcating that federal- and stat,e lncome tax refunds recelved Ln

and 1980 nere not lncluded as sources of income. Sald refunds amounted to

$ 3 9 9 . 0 0  t n  1 9 7 9  a n d  $ 4 9 1 . 0 0  l n  1 9 8 0 .

9. Pet l t loners objected to other port ions of the audlt ;  however;  the only

evidence offered in support  conslsted of unslrorn statements by interested Part les

or family members. No sworn testlmony was offered at the hearlng to suPPort any

of  pe tL t loners r  pos l t ions .

CONCLUSIONS OF LAW

Itaa

L979

A. That,  as discussed in Finding of Fact "7",  pet l tLoner Mart l .n

has demonstrated that his sources of Lncome, as determlned on audtt'

inc reased by  $4 ,250.00  fo r  L979 and $3 ,800.00  fo r  1980.  Pet l t ioners

and Dorothy Corwin have demonstrated, as dlscussed in Flnding of Fact

that their  sources of income should be increased by $399.00 for L979

$491.00 tn 1980. Appropriate adjustments are also to be made to the

franchise tax due and the sales tax due to conform therewith.

Corwln

should be

Theodore

t t g r t ,

and

corporatlon
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B. That the other obJect ions to the audlt  raised by pet l t ioners l tere not

supported by suff ic ient evidence. Unsworn statements, absent any corroborat lon

by testlmony or documentatlon, can be glven little welght and are inadequate to

overcome pet i t ionerst burden of proof.

C. That the pet l tJ.ons of SaJem Restaurant,  Inc.,  Mart in Corwin and

Theodore and Dorothy Corwin are granted to the extent lndlcated ln Conclusion

of Law "A"; that the Audit Divlsion ls directed to nodlfy the notlces of

def ic iency lssued February 28, 1983 and March 16, 1983 and the Not ice of

Determl.nation and Demand for Payment of Sal-es and Use Taxes Due lssued May 41 1983

accordingly;  and that,  except as so granted, the pet i t ions are in al l  other

respec ts  den led .
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